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LAW OFFICES OFf STEVEN S. LUBLINER
P.O. Box 750639
Petaluma, CA 94975
Phone: (707) 789-0516
I'ax: (707) 789-0515
13-mail: sslubliner@comcast.net

November 24, 2004

Jill L. Brown, Acting Warden
San Quentin Prison
San Quentin, CA 94964

Re:  Donald J. Beardslec, C-82702

Dear Warden Brown,

I am representing death row inmate Donald J. Beardslce in challenges to
California’s method of cxecution. Mr. Beardslee will not be selecting a method of
execution, Therefore, by law, he will bc executed by lethal injection. Mr. Beardslce
intends to bring suit in federal court under 42 U.S.C. § 1983 challenging California’s
felhal injection procedure as violating his rights under the Lighth and F irst Amendments
to the United States Constitution.

Mr. Beardslce is required to exhaust his administrative remedics in order
to bring suit in federal court. Enclosed are two original 602 forms signed by Mr.
Beardslce in which he separately exhausts his claims under the Eighth and First
Amendments. Mr. Beardslee will also be delivering originals to the Appeals Coordinator
to be sent o you. Please note that this administrative appeal is being filed as an
emergency appeal pursuant to 15 Cal. Code Regs. § 3084.7.

[ do not envision that it will be neccssary for you to speak with Mr.
Beardslee to resolve his appeals. Should you wish to interview him about his claims,
pleasc contact me first so that I can arrange to be present.

Very truly yours,

Steven S. Lubliner

cne.
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STA‘TF. or ¢AL |‘FOHNIA DEPARTMENT OF CORRECTIONS

Laeaton.  Inshitution/Parola tegion Lng Ne Category
APPEAL FORM . 8E 01-2993 0

COCGO2 (12/07) P

e 2.

You may appecal any policy, action or decision which has a significont adverse affect upon you. With the exceplion of Scrious COC 1155, clussificotion
commiticr actions, and classilication and staff represemative decisions, you mustiirstinflormally seck relie{ through dizcussion with the appropriate s1aff
member, wha will gign your forim and stole what aclion was aken. Il you are not then salisfied, you may send your appeal with all the supporling
documents and not tnore than one additionn! page of comments te the Appeals Coordinator within 15 days of the action taker. No reprisals will be taken
for using the appeals procadure responsibly
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ramE PATALE R ASSIGNML N UNIT/NOOM NUMDLR

BEARDSLEE, Donald J. C-82702 Condemned - Grade A NS-18-

AV A b o ww e gwe s

A Describe Problem: __Lhe Lethal Injection Procedure As Ufrd in California Violates

my Bighth Amendment Rights. Pleasc sce attached page.

e —r— P J—

if you necd more space, altach one additianal shert.

T N A N YL S N O DR Sy TN £ T M A T = STmrooomen ity

A. Action Requested: If the State is going to exccute me, they must fix the

__procedure by which they do lethal injection to make certain I will not

wl‘

suffer unnecessary pain and suffering. v ‘f'

o<
Inmate/Parolue Signature: \&\ O\'\—Q/QKD B ’g L ﬂb—D\— Date Submitted: [L_‘l 4’ /

e v gy

NOV 2 9 RECD

C. INFORMAL LEVEL (Da1c Reccived:

~—

Stalt Response:

panr -

e ee Dale Returned to loimule: — em

s

Sia Signallnre:

N e T N S e e e [T ——re T e —

D. FORMAL LEVEL

ilyou arc dissatislied, explainbelow, attach supporting documents (Completed CDEC 115, Investigator's Report, Classificution ¢chrono, CDC 128, etc )and
submil Lo the Institution/Parole Region Appeals Coordinator for procassing within 18 days of receipt of response,

Pursuant to 15 Cal. Code Regs. §3084.7, I am filing this complaint as an
EMERGENCY APPEAL and have not sought review, at the Informal Level., I am

doing 50 because I may have an executlon date as soon as early January., I
do not have a stay of execution in place.

- Ly o <«
Signature; DD_‘.\AA_\_«Q.O‘/_Q_S__ -\ _.D—W-Q/Q—\_/Q_)\,\ Dute Submitted, )_I..-_..a.\w' g

Note: Property/Funds appeals must be accompanied by 3 completed CDC Appeal Number:
Board of Cuntrol form BC-1E, Inmate Claim
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Kirms Lovel O QGramed 0 ». Granred O Denies [ Other . -

E. REVIEYWER'S ACTION [Complete within 18 working days): Dste sssignedt Duw Dete;
Inteeviowed by .
o Biganuce: Tide; Qute Compleied:

Divison Méas Approved: ’ Astysied

o amiabi : Nrie = Dete m jnmorte: —z

Ay RS — S =
F I'Mzﬂm wapain rOesons for requenting a Secomd.Lave] Raview, 340 64DMH 10 Insthutien o Patsla Raglon Apowely Coordinmor within 1§ deys o!
reasipd of resnse.

Signatien; . i " Dww Svbmitesd: -
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0. MV Ao Gampes vt 10 wtivg ot mem sy, MUY 2 0 20K o
0 3es Arvovhad Latine

Signsture: W J\ f\/ Ccp . e Complarad: /d -06-0

Werderl/ Buperiiendem Sianstury: W (2 Dete Returned 1o (nnBiC_Q § FECD
H. W diopavintid, ave duta o nd
! A ov reasons for requesting/a (preceor's Leval Revipw, and submit by mall 1 the thind level within 15 doyw of receips of
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For the Director's Review, sutymi atf decurants w: Dieacrar of Cerreetiens
. P.0. Box 42007
Beorecnarvo, C4 04703.0001
Asm: Chviel. lamew Appsain
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Beardslee statement for Form 602

Dcscribe Problem

1. The Lcthal Injection Procedure As Used in California Violates my Eighth
Amendment Rights

1 have done a lot of reading on the subject of problems occurring during lethal injection
executions in California and around the country. In light of the problems that I have read
about, and in Jight of the fact that 1 have no information on the qualilications or
background of the people who will be performing my cxccution, T have grave concerns
that [ will not be properly scdated when potassium chloride is administered to stop my
heart and kill me. T have been told that potassiumn chloride will cause me to feel
excruciating pain as if my vcins were burning. 1 havc also been told that the 2™ drug,
pancuronium bromide, will cause me to suffocate if T am not properly sedated by the fivst
drug. Most importantly, I have been informed that other people executed in both
California and other states were probably conscious during their exceutions.

T believe that there is a serious risk that I will be conscious when the 2™ and 3" drugs arc
given to me, and that T will feel extreme pain as a result. This violates my rights under
the Eighth Amcndment to be free from crucl and unusual punishment. 1( the State is
going to kill me, it must do so without the scrious risk of unnecessary pain.

v
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'

STATE OF CALIFORNIA . DEPARTMENT OF CORRECTIONS
| 'NMATE/PAROLEE Location: [nstiution/Parole Region Log No. Catogory

APPEAL FORM 1 1.

cocem (1\2/8h 7 2

You may appeal any policy, actioa or decision which has s significant adverse affect upon you. With the exception of Serious CDC 1153z, classification
comumittes ections, and classification and statf reprosentative decisions, you must firet informaily seek rolief through discugsion with the sppropriste staff
member, wha will gign your form and gtate what actian was taken. if you are not then salisfied, you may send your sppeal with sl the supporting
documents snd not mora than one additionsl page of comments to the Appesls Coordinator within 15 days of the action taken. No reprisais will be takan
for using the appeais procadura responsibly.

“** Donald Beardlsce E‘:aéxzmz T "3";1 L Se o 117??/'%

A Describa Prostemd € Use of Pancuronium Bromide Violatcs My Trirst Amendment Rights

Plcase sce attached page.

H you need more space, attach one additions! shest.

__— Hlamexecuted, | Tequest that pancuronium

(or any othcr paralyzing neurotoxin or substance causing a similar effect) not be
administered.

lnmm/?nmloo.SigMure:D (}\/\A&@,O \\ ‘/B QMML)\ Date Submittod:( ' ~29 ‘01

'C. INFORMAL LEVEL (Dste Recaived: )

Swaff Rmppnse:

Suff Signature: . i Oate Returned to Inmats:

D. FORMAL LEVEL )
if you are dissatiafind, oxpiain balow, attach supporting documents (Complated CDC 115, Investigator's Report, Claagification chrono, CDC 128, etc.}and
submit to the Institution/Parale Region Appeals Coordinator for processing within 16 days of receipt of response.

Pursuant to 15 Cal. Code Regs. §3084.7_1 am filing this complaint as an
Emergency Appeal and have not sought review at the Informal Level. [ am
doing so because 1 may have an cxccution date as soon as earlyJanuary, [ do not
- have a stay of execution in place.

Signature: Date Submitted:

Note: Property/Funds appeals must be accompanied by a completed CDC Appeal Number:
-Board of Control form BC-1E, Inmiuate Claim
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The Use of Pancuronium Bromide Violates My First Amendment Rights. Tn Jight of the
problems that 1 have read about occurring in lethal injections in California aud around the
country, and in light of the fact that I have no infonmation on the qualifications or
background of the people who will be performing my execution, 1 am concerned that I
will not be properly anaesthelized when potassium chloride is administered to kill me. [
that happens, [ will expcricnce horrible burning pain (rom the potassium chloride.
Because the pancuronium bromide will paralyze me, I will be upable to communicate to
anyonc that [ have not been properly anaesthetized and that T am being tortured.

If 1 am execoted, and in the event that I have not been properly anaesthetized, T want to
be able to communicate that fact and the fact that I am expericncing excruciating pain. 1
want to communicate this information so that thc Warden, the Dircctor of the Department
of Corrections, the Governor, the Legislature, the public and those acting on behall of
other death row inmates can cvaluate whether Calilornia’s exccution protocol violales the
Eighth Amendment’s prohibition against cruel and unusual punishment.

I also want to communicate the information that the execution protocol failed in my casc
so that 1) the public can be educated about the lethal injection procedure’s possibility for
torturing the condemned, and 2) the Warden and the Director of the Department of
Corrections can be alerted to the failure so that they can identify where the system broke
down in order o ensurc that the mistake is not repeated in (uture exceutions.

I have a First Amendment right to make these communications. The administration of
pancuronium bromidc is intended to prevent me from doing so.

The usc of pancuronium bromide to prevent me from exercising my First Amendment
rights is invalid under the standards set in Turncr v. Salfley, 482 U.S, 78, 87 (1987).
Preventing me from communicating about [lighth Amendment violations or a

mal (unction in the execution process is not a legilimate penological goal. Additionally,
pancuronium bromide will not cause my death; that is the function of the potassium
chloride. The restriction on my communication is not content neutral because there
would not be any communication if the exccution procedure functions properly. 1Ir
pancuronium bromide is administered, I will not have an altemative means of
communicating aboul problems in my execution because I will be dead. Allowing me to
communicate about problems in my exccution will have no impact on this institution
except to educate other death row inmates for challenging the lethal injection procedure.
The qucstion of available alternatives to pancuronium bromide is irrclevant because
paralyzing me to prevent me from excrcising my First Amendment righls is not a
legitimate penological goal.

In Califorpia First Amendment Coalition v. Wood(ord, 20001].S. Dist. LEXIS 22189
(N.D. Cal. July 26, 2000) and California First Amendment Coalition v. Woodford, 299
F.3d 868 (9“' Cir. 2002), the Noithern District of California and the Ninth Circuit
recognized that public discussion about execution procedures cannot occur if First
Amcndment rights are not protecicd in the process. My First Amendment 1ights must be

protected so that, il necessary, I can contribute 10 this public debate.
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State of Calilarnin

L' L

Memorandum

Date:

To:

December 2, 2004

BEARDSILED, C-82702
California State Prison, San Quentin

Subject: SECOND LEVEL APPEAL RESIPONSE

LOG NO.: SQ 04-2953

ISSUL;

It 1s the appellant's position that the lethal injection procedure as used in California
violates his Eighth Amendment Rights. The appellant states he has grave concerns that he
will not be properly sedated when he is adiministered potassinm chloride , the third in a
scrics of three drugs utilized in the lethal injection procedure. The uppdldnt contends he
has been told that polassium chloride will cause him excruciating pain as 1f his veing were
burning.

The appellant states he has also been told the sceond drug administered, pancuronium
bromide, will cause him 1o suffocate if he is not properly sed. ted by the first drug.

‘The appellant contends hie has Leen informed (hat other immates exceuted m California
and other states were (probably) conscious during their exccutions. The appellant
complains there 1s a scrious risk he will be conscious when the second and third drugs are
administercd, and as a result, he will feef extrenie pain.

ln the cvent the appellant does feel exeruciating pam, he wanis to conmumunicate the
information to the public that the exccution protocol has (ailed so ihe public can be
educated  about the procedure's possibility of “torturing” him during the lethal mjechion
procedure.

The appellant alleges thie use of pancuronium bromide viclates his First Amendment
rights under the standard set in Turner vs. Saffley, 482 U.S. 78, 87 (1987). "The appellant
complains that preventing him from communicating his Cighth Amendmcent rights is a
malfunction in the process and is nol a legitimate penological goal.

The appellant requests on appeal that n (he event he 1s nol properly anacsthetized, he
wants to be able to communicate that fact and that he is expericncing excruciating pamn.
ITe wants to communicate this fact to the Warden, to the Director of Corrcctions, the
Governor and to the public and those acting on behalf of all other Death Row inmates.

The appellant additionally is concerned about the qualifications and expericuce of the
people who will be performing the cxceuntion.

P. 03
i |

Department of Corrections
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BEARDSLEL, C-82702
CASIINO. 04-2953
PAGL 2

INTERVIEWED BY: W, Jeppeson, Correctional Counsclor 11, Appeals Coordinator

[%]

REGULATIONS: The rule governing this issue i

Article 7.5. Execution of Dcath Penalty
3349. Mcthod of Execution:

(a) ITnmates senlenced to death shall iave the epportunity to clect to have the punishiient
imposcd by lethal gas or lethal injection. Upon being served with the warrant of
exccutionr, the inmate shall be served with CDC Jorm 1801-13 (4/98). Scrvice of
Execution Warrant, Warden's Initial Tuterview. The comnpleted CDC Form 1801-13 shall
be transmitted to the warden.
() The inmate shall be notificd of the opportunity for such selection and that, if the
inmate docs not choose cither lethal gas or lethal injection within ten days after being
scrved with the exceution warrant, (he penalty of Jeath shall be imposed by lethal
injection. The inmate's atlestation Lo this service and netification shall be made in writing
and wilnesses utilizing the CDC Form 1801 (Rev. 4/98), Nolification of Exccualion Date
and Choice of Exceution Mcethod. The completed CDC Form 1801 shall be (ransmitted to
the warden.

(¢) The inmate's sclection shall be made in writing and witnessed utilizing the CDC
frorm 1R801-A-(Iev. 4/98), Choice of Execution Mcthed. The completed CDC Tornmn
1801-A shall be transimitted to the warden.

(d)y The imnate's selection shall be irrevocable, with the exception thal, 1f the mmate
scntenced to deatli 1s not exceuted on thie date sct for execution and a new cxecution
date is subsequently set, the person again shall have the opportunity to clect to have the
puntshiment imposed by lethal gas or lcthal injection, according to the procedures scl
forth i seetions (b) and (¢).

NOTL: Authority cited: Scction 5058, Penal Code. Relerence: Section 3604, Penal Code,

In review of the appellants appeal issucs and the responses given, it 1s noted the
appellant’s issues have been appropriately addressed. On December 6, 2004, the appellant
was interviewed by W. Jeppeson, Correctional Counsclor 11, Appeals Coordinator. Al
that interview the appellant was advised that any claims as to problems he perecives with
California’s lcthal injection procedure are bascd solely upon his own information and
belicf. The appellant provides neither empirical evidence nor any scientific study that
would support Ins claims.

Per Steven S. Lubiner, the appellant’s attorney, the appellant will not be sclecling a
mclhod of cxecution. Should the appellant not sclect a method of execution within ten
(10) days after service of an exccution warraut, California law provides that the penaity of
death shall be imposed by Iethal injection (sce Penal Code Scetion 3604 (b)).
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BEARDSILLEE, C-§2702
CASENO. 04-2953
PAGL 3

Based on the submilted documentation from (he appellant, as well as the conducted
terview, and a thorough review of the appellant's appeal issues by (his revicwer, the
indings are the appetlant's tssues have been appropriately addressed and duly responded
fo. ‘this reviewer Ninding 15 the appellants confentions are without menit.

DECISION: The appealis denied.

The appellant is advised that s issue may be submitted for a Dircetor’s Level of Review
if desired.

A Gaon)

HTA I BROWN, WARDEN
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Date:

Inre:

STATE OF CALIFORNIA
DEPARTMENT OF CORRECTIONS
TWMATE APPEALS BRANCH
P. O BOX 942883
SACRAMENTO, CA 54283-0001

DIRECTOR'S LEVEL APPEAL DECISION

DEC 1 4 2004 EMERGENCY

Beardulee, C-82702
California State Prison, San Quentin
San Quentin, CA 94964

[AB Case No.: 0405819 Local Log No.: SQ 04-2953

This matier was reviewed on behalf of the Director of the California Department of Corrections (CDC) by
Appeals Examiner K, Allen, Staff Services Manazer 1. All submitied documentation and supportiag
arguments of the parties have been considered.

1  APPELLANT’S ARGUMENT: It is the appellants position that the lethal injection procedure as used in
Californla violates his constitutional rights. The appcllant stats that the use of the sedarive potassium
chloride will cause him excruciating pain as if his veins were burning, thus constituting cruel and unusual
punishment. The appellant states that he has read & lot of different articlcs on the subject that support his
claim. In the event the appellant does feel excrociating pain, he desires to communicate this information to
Departmental staff and the public, so that it can bencfit future death row inmates. The sppeliant also alleges
that the uge of pancuronium bromide violates his First Amendment rights under the set lo Tumer vs. Saffley,
482 United States 78, 87 (1987). The 2ppeliant complains that preventing Lim from communicating hia rights
ia a malfunction in the process and s not a lcgitimate ponological goal. The appellant requests that if he is
executed, that the Department must fix the procedure by which they do lethal injection to make cerain he will
not suffer unnecessary pain and suffering.

[I SECOND LEVEL'S DECISION: The reviewer found that pursiant to the Califoraia Code of Regulations,
Title 13, Section (CCR) 3349, the appellant has ke opportunity to clect to have the punishment jmposed by
either Jethal gas or lethal injection. If the appeliant has corious concems abont the “percelved potential of
pain and suffering from lcthal injection, he can choose lethal gas. The appellant was also Informed that hig
claims as 1o the problems he perceives with Califomia’s lethal injection procedure are based solely upon his
own information and belief. The appellant provided neither empirical evidence nor any scientific study that
would support bis claims. The appeal was denicd at the Second Level of Review (SLR).

NI DIRECTOR'S LEVEL DECISION: Appeal is denied.

A. FINDINGS: The SLR has properly reviewed and considered the appellant’s appeal issues. The
appellant has failed to provide any substantive evidence that would lend credibility to hus claim that he
will fee excruciating pain by the method of execution urilized by the State of California. The appeliants
sentence and penalty were cstablished by court in California; therefore, relief at the Director’s Level of
Review cannnt be afforded the appellant.

B. BASIS FOR THE DECISION:
California Penal Code Section: 3604, 5058
CCR: 3004, 3349

C. ORDER: No changes ot modlfications are required by the instirtion.

This decision exhausts the administrative remedy available to the appellant within CDC.

U P

N. GRANNIS, Chief
Inmate Appeals Branch

oc:  Warden, 5Q
Appeals Coordinator, SQ

l.w:f_ru Q



